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CITY, NE. L \

]

T
ANNUAL STATEMENT

Of the Hamburg Bremen Fire Ins. Co.
of Homberg, Gerr.any
Capital paid up
ARSOIE: | L evemiaeiainieeas
Liabilities exclusive of capi-
tal and net surplus.. 1,546,252 &1

2050520 04

Inconio
PrEMUING oo moins smmms 1.801,399 25
Other SOUTCES . vieeinis Gante °§
Total inc.n | 1 [ e —— 1550, 428 02
Expenditures
: e 1,068,771 02
Dividends

Other expendituires ....

AR o
(. T63 50

Total expenditures ... 1,769,534 8%
Business 1905
Risks written ...... .. 176,246,262 G0
Premjums  thereon....  1.801.39% 24
Losses incurred ....... 956,726 52
Nevada Business
Risks written ........ 172,362 00
Premiums received ... 2947 28
Yosses paid ............ 926 L2
Losses incurred ......... 926 52
Premiums received 7130 33
Losses paid ........ 1,983 §¢
loszes incurred ..... 1.983 84
A, M. Brut'®, ~zcretary
— eV

ANNUAL STATEMENT

Of the Mutual Reserve Life Insurance
ompany. 309 Broadway, New York.
canital paid up
ABIME. s £ D.ATT.O60 46
Liahilities exclusive of ¢~ -
tal and net.surph 53205972 M

Inceme
Yremiums \ooiiaia s 4 552,257 07
OMher SOUrees v.vesorens 372878 63
Total income 19505..... 4,925,122 70
Exnenditures
TLOSS08 oLiranniieiosiasi 2507 W72 M
Dividends: .....coeineee 95.009 12
Other expenditures..... 2831054 95
Total expenditures, 1905 4939720 8
Business 1905
Risks written ......... 14,426,225 00
rremiuvms thereon. ..., . 5160400 R
Losses incurred ....... 2.576.587 0D

Nevada Business
Riv"= written
Premiums received...... 2408 0
CHAS. W. CAMP, Secretary,
=1
ANNUAL STATEMENT
Of the Penn. Mutual Life Insurance
o.. of Philadelnhia, Penn.
capital paid up
Assets T3.76.6600 64
Lishilities exelugiva of cani-
tal and net surplns ... 77
Income
Prembums ............
Other sources
Total

G041 f0

14.2000.247 =
3626195 08
17,826,456 £t

income 1905.....
Expenditures
Losses, matured endowments and
annuities ........... 5.000.352 17
Dividends and surrender values
.................... 2.820 370 €1
Installment pavments... 114 408
Other expenditures .... 3358195 17
Total expenditures 10.812.526 7
Rusin==s 1905
Risks written censees BR105 449
Premiums thereon 2 810,559
losses incurred ....... 2.845.4680 75
» Nevada Buziness

Risks written .......... 32,500 00
Premiums received ..... 4.392 94

‘ WM. H. KINGSLEY, Secretary,
E— s

\NNUAL STATEMENT

Of the Providence Washington lnsur—‘

ance Company of Providence R. |
canital paid up .......$ 500000 00
ASBEIS. oo iiaea il $3.028,823 74
Liabilities exclusive of capi-

tal and net surplus.. 1,839,797 55

Income
Premiums ........... 2435447 68
Other sources ......... 102.460 47
Total income 1905..... 2,538,908 15
Expenditures
TOSSeR .. rnnn 3l 1,206 840 7%
Dividends ............ 50,000 00
Other expenditures .... 04208 40
Total expenditures.... 2,251.056 1R
Business 1905
Risks written ........ 400,171,129 on
FPremiums thereon..... 2.456.415 &3
Losses incurred ...... 1.211.471 35
Nevada Business
Risks written ........ 56,087 00

Premiums received .... 1.607 &7
I A. . BEALS, Secty.
_— . -0
OFFICIAL COUNT OF STATE
FUND3,
STATE OF NEVADA.

County of Ormsby, s. s.

W. G. Donglas, 2nd James
G. Sweeney, being duly sworn,
eay they are members of the

Board of Examiners of, the State of
Nev,, that on the 29th day of Jan. "5
they, (after having agcertained frora
the books of the State Controller tha
amotint_ of momey that should be. in
the Treasury) made an offcial exami-
nation and count of the moneyvy and
vouchers for money in theiState Tre-
asury of Nevada and found the sam:n
correct as follows: y <4
Cain = $288,280 4
Paid coin vonchers not re- Ly
turned to Controller 111,112 18

Total 399,392 92
State School Fund Securities.
Irredeemable Nevada $tate a8
School bound 280,000 00

Mass. State 2 per cent'
honds 537.000 00
Nevada State Bonds 253,700 00

Mase, Stake 314 per cent

Londs 313,000 00
United States Bonds = 215 000 0D
Total 2.09%.092 92

W. G. Douglass
James G. Sweeney

Subseribed and sworn before me this
29th day of January, A. D. 1906.
J. Doane,
Notary Publie, Ormsvy County, Nev.
s

For 8ale,

Two quartz wagons, one weod and
one low wheel wagon, alse harness for
six horses. House, bara and five lg’s
Agply st Adyp Bay, Bilgy Gity, Ner.

. o

325000 60 |

e iact or thing required to bBe done in

e - == =y ===

R L S R PP
light of reascn as applied to the or-
dinary rules of praciice, and give due
weight to the later section. Appar-
ently the object of this legislation was

I 5

"IN THE SUPREME COURT OF THE

| STATE OF NEVADA.

Ebenszer Twaddle 2and Ebenezer
Twaddle =2s Special Admr., of the

Estate of Alexander Twaddle, de- | to prevent the granting of extensions
ceased, antd the meddling ol judges in enses
Piaintiffs and Respondents which they had not tried or which

V. were not preperly unider their control,
Theodore Winters, A. C. Winters, L.| and vet in the case of the absence or
W. Winters and Samuel Longa-! inalility of the jodee who tried the
baugh,, al'?il‘rli. to grant relief, or allow ex-
Defendants and Appellants tt-m;mns to be made to deserving liti-

. . ants.
From 2d Judicial District Court, Wasi- £ The arsument advanced concedes

oe County. .
Messrs. Cheney and Massey, attorneys
for Plaintiffs,
Alfred Chartz,
ants.

that if Judge Murrhy had gone 1o
Reno and enatelod e order in opon
conrt it woull have been g5~ !, hut nn-

attorney for Defend-

through the door irto the chambess

DECISION

The respondents have meved to dis- |
mise the appeal from the judzment
because it was not taken within one |
vear, and to dismiss the appeal fmmj
the order of the d'siriet conrt denying

Orders extending the t'me for filines
are business veuelly, or  properly
iransacted in chambers and under
Seecrion 2573 ean and ought to
made as effectually in any part of {he

he

appellants mcticn for a new trial, almi charee, as if made by him in cham-
to strike from the records the state-| bers or in gpen conrt. Judge Murphv
ment on motion for a new trial, mmnll was uerely aﬂir};.: for Judge Curler
the ground that the statement wa.—:i during his vacatior. but by mmlr.'_‘_.'
not filed within the time prescribed | the construction cleimed, if adopied.
hy tsw, The anneal from the judz- | wonld, in every ease where a distri
n{;--q is dismissed because not taken | __i'ml::i‘ dies, resigng o® is ‘.‘-“-‘:f‘i'l_‘l."r":
until March, 1005, more than one | invalidate the orders extending tim:
vear after its rendition on June 23 ‘“"'1‘“1: section 187 made out of ccurt
1007, On that day Judge Curler ¢f ¥ his sucessor in office 331"“’-"‘-'_—‘-“1
the Second Judicial District court they are of that character ordinaris
who had iiied the case at Reno and | SFant=d in chamwoars. This wonld
rendered the decree, made in open (1“]!-:4.1‘2 a fivl;"tll'l.‘(.llll"!!l a-l;l]. 1\\_:": rl:ll(;‘p-l.ll‘:ll
court and had entered in the minntes _T.”."‘_. Bradrsadps . !Tﬂ;m.‘..; -Itl.l'
an ovder “that gl hunsiness 2nd afl 1 '”"T_”_'“ -'Q'l""‘ who had i "'_

calse as Junge Curler had done in

cases and preoceedings that have not
Leen compieted or in the process of
completion, and all new husiness that

this instance, couldd make the order in
chambers, while couli
s make it only i» the dases tried L»

hig suCcessor

iway be brought lf._-l'uu' ihc: court dur- i, and wowld Have to he in e
ine the ahsenes of the presiding judes. to make these cimnle orders extend
be referred to .h‘!-!u" .“ ."\' Murphy inz time in acficns woich bsd heen
of the first judieial district court of oo iiyysqy tricd by another judze,

tl¢ State of Nevada, and that he !H_‘ Appollants desirad and were eni
requested 1o try, determine ard dis- o 16 he time =mrenied for the pn
poze of ali cases apd bhosiness nOW oo of anabling them to secure lircid
hefore the eourt in the absence of the he court rogortor who had left 1t
jndge of this distriet.” State., a ranseript of the testimony

to this rogquest Jndze M-
beneh in Reno until

Pursnan:
phy oceupied ihs
July 31. 1903, when a tceess was tek-

given on the trial

ment
en until a further order of the couri Under Seotion 2573 dndee  Curtor |
There wus no other session untl conld have made an order granting
Judes Curler's return on Avgust 17th. them the extencien at any place n
On July 17th, Judge Murphy, in op*n  the Siate, and 20 during his absence
court in Reno. made an order allew- Judge Murphy was reqguesied by the |
ing plaintiil  until August 15th m Ceurt minutes to attend 1o all fos!
which to file obhjection to findings., mness for him. we cor *lude that he was
and prepare additional findings.. On  empowered to make the grder at Ca:
Angust 3 Judge Murphy at Carson  son City as he did, and as Jndee Cu-
City. and within his own first judi- ler could have done, and that it wa-
cial district. by an ex parte order not“necessary for him to makc the trip

made without affidavit of Judzge Cur-
ler's absence or inabiliiy, granted toe
defendants until September 15, 1903,
within whieh to prepare, file and
serve their notice and statement on
motion for a mew trial. Later exten-
sions were made by Judge Curler, but
whether they 2re effectual deponis
upsn  this order. which respondents
claim Judze Murphy was unauthorizad
to make under Section 197 of the
Practice Act which provides in ro=zard
to notices mnd statements on mou.ons

simnly extending time, zoch
usnally made out of court.
The metion to dismiss ‘e

as are

for a new irial and to strike out tho
statement is denied.

ON THE ME..ITS

Ebenezer Twaddle, as co-owners, 1or
450 miners inches running under a six

for new trial that *‘the several pericds ;
e i 3 ; inch pressure of the waters of Ophir
| of time limited may.be enlarged by Creek, allegzed to have been appron-

the written agreement of the parties, |
| or upon geed .e-use shown., by the
 court, or the judge before whom th=
| case is tried,” and under distriet ccuit
| vule XLIIT which direcis that “no
| judge, except the judge having charge
of the cause or proceeding shall grant
further time to plead. move, pr do any.

1856 “by means ¢f dams, ditches anil
a flume* for the irrigation of their
ranch containing 20392 gaeres n
Washr> county. The answer deniz2s
the allegation of the complaint sets
| up the ownership by the defeadants,
Winters. of a tract of land obut on=
mile wide and two miles Jong, and al-
leges appropia ons by them or their
| grantors agegregating 600 inches flow-

| any cause or proceeding. unless it be
| shown by affidavit that such judge is

at the time this suit was begun.
appears that the plaintifs® had not
materially increased their opprop.is-
tion LTty e FBATS, whille
Theodore winters admitted upon tie
stand that doring the last ten or if-
teen veals he had been using twice s

| appropriation
der this contention if he had siepped | age and dispute.

and made it, it wonld have been void. | court the

State by the judge having the case 7
| near

L vevor had

which wonuld ena- |
Lle them 1o proped!y prepare the .n:ra----':

| ation

appeal i
from the order overruling the mortion !

ifl‘ the 10 feat of old filume
|

This action was brought by Alexc n-|
der Twaddle in his life time and ‘.n‘{

riated by their grantors in the year,

much water [rom Ophir Creek in al-
dition 1o tha: from other sireans,

he used duringe the :f {en years thai
he enltivated his lands. As he claims
and uses more than the plaindifs, we
conclude that this large increase in
his diversion of the waters of the
sireams since the comnletion of thesr
which has remainel
stationary may account for the short

of the parties in onen
distrier judge, accompanied
by a civil engineer whoe had testifizl
as a witne=s for the defendants, view.
ed the premises and made meas=ure-
ments. At the point of least earry-
ing capaciiv of the upper Twaddls
diteh, which is the old square flume
the: Bowers® Mansion and grave,
he measured tio flow at 191 inches |
and the water lacked more than two
inches of reaching the top. A sur|
testified for the plaintiifs

IV eonsent

fiving ir ar 182 inches at 1he
above the mar<inn and at 130 ineh
a'one the 100 feer of old

throneh which the waier flowed prior |

nrint

Momin

3 I tor 1000
to Renp and undergo the formality of | -

opening court to enfer ex pa,.e orders.d

It i nnt  pecessary to  determinn
whether the conrt on its own exam™ -
and measpremant may allow
a omantity havand the ranzpl of tho |
evidence ner whether the survevor |
coun'd actnally estimate the eanacitv
withont
knowinz the volume and veloeity »f
the water that entered it, nor wheth- |
er the variation of one part in ninet«-
one or the differenca hetween 182 -
ches in hie measnraement and that of |
124 by the iwidge ghould be disreea=d- |

1“6 as too trifling to he mate-ial aniDlaint of the apropriation of water

as g =light diserenanecy ta he expecte],
fer the fnderment for the 24 inebps
whirh dafandants® elaim cshenl® ha do.
Areted hecanse in execess of tha ean. |
acity of the unper ditch apd fnng s Lo
fore tha econstractinp af *hp v Ime
in 1900, is sunorte® by the ntnding of |
the ecourt that ae opiaintiffe and
their eranters  Yiad for mo=e  tha
thirtv-one vears hefore the eoiamenes
ment of this suit used a nortion of

thae water through the lower Twad

dle diteh.

1! plaintifis.

|and a flume”

|an undivided two-thirds, as the cou=

| fendants

— *—

Althcuzh  his dume was |
;erec!nd many vears ago l.a:nz:.htm:nl
did not show any prior z;i»:.n.pr.mi,..;l
and the decreg preverly enjoins him
from intertereing with that nart .i
ithe waler of Ophir Creek awazded tr |
piaintiff,

ne hecanse i -
all=e it Il [FY]

water in his flume past (hels (34
and intn one cwned Ly W on
Jomed with the athep def

Imsweritz anig resis
plaintiffs. The
vint him fromm
the erool in

e th
ey (T
takins ans
excess o the am nnt
awarded to plaintiffs. Nor does it in |
any way interbfere with (ne
longing to him coming from othor!
-“'(HII"!‘I:'H. This he may  turn E:_:'-.
(_ln]u_r Creek and take ot 1o r dow !
provided he does not dimini hl ho
ﬂm_v to which plaintiffs are rr;fi”l‘l! i
) Un May 30, 1877, John 1 waddle, the |
father and predecessor in interos -~°|
the plaintifis, copveved to M. C iﬂi;l
“oae-third of that certain ‘.vrvh-r. -I‘ilv

warny iy

wWater o |

|

: h
rly:] flume known as (je Twaddie
ditch, leading from what is |

Enown as the Ophir Cieek tn the land
or said Twaddle, sontherly
ereek  through the
Wooten snd M. C.

now ‘

from saie! |
lands of . pF.|
Like with the

that its eapoeity was 182 inches at |[Privileze of runninz water thronen
thi= point. and that the eanacity of | S8id flume and diteh to what is known
) 100 feet of oid flome remaining vn | 2s the Bowers Jansion - gronnd
nearer the hiead of the diteh whieh  the  expense of maintainine Ffu-!."
had DLeen imnaired by age and aban  diteh and flume 1o be paid iy eaclh m
doned, and enppian ed by a2 new YV proportion to their interests in s:me.
funve Ll alinse the ald ope by 1} It will Le noted that this lansauce
P plainiiffs in 1900, was 150 inches. At L daes net purnort to gronat any water,
this peint the mdze 1o 1 thgt 1% | but rather the rieht (o CONTET  Wwarn
inehes of woalb r which he had mon and thart it amounts 1o a sale of o
redd  below et filed the pewe Y7 0 tied interest in the diteh with .:1‘
flume, and he estimated that the ot gt the privilege 1o that extent of
e wonld earry frem 200 fo 200 ¢ running in it water which Lake hul,
ches From his examination o7 the | or mizht appropriate. Later, 1he o
' nremises and the eboracior of the s feadant Theodore  Winters, acqnirsd
the corrt was of the opinion thet the the Bowers Mansion and srounds
!'rr'|:|‘r:"'-_‘t> reauired, and were entitle! | through convevauces which did not
to, at feast the amount of water t! mention any interesy in this dizell, |
,:,mi ,‘1“],.,:_: in -L_..;h::.u.. it Tahl '.I * noes not appear ithat Lake or his
e mane The esamination, sng e O argntors ever made anv use of tho
eread them o nrior right 1o 184 mine el or ever l'l'll'l‘lhlill‘;I wwards 11s
inches ronnipe ander a  feas ineh ] popair. - 1
:-r-::-]:-,- m'\ 3 ‘_'.!-.:l_l T*H'I-:r" ! pEE Se2 Alexander Twaddle stated on |
:I-ivp.h!.t'_iq’:; d ‘-‘]: o -i..'1“"_l “.- ' . stand that he did not claim all thi
1 :“H;t-"- ...1'.-- " -'1:1'{]‘_ “..!.\I'”l-"* qr —.1-.;,.‘..\-r' daiteh ';_mti '.i.u‘._l 1]1:; plaintiW=  owneel |
¢ .. ot o i : : Sk {iwo thirds oF 11, ‘Whether under this|
B SN CHRIOUENE ok at T Sdeed the  onedhind interest  in the
times., T1 ic elaipie] the »n ditech became appurienaut to  tlhe
lowed is not warranted hy the evi- ; ; v it g . 7!
o : Bowers land when it was neves Uséd
denee hecanse mors than the easar . o : T . -
i e 2 Th‘_\ i T“-:],I'll‘l_]lx ,]i“h A hj.r 1ts ll;!'?:.'a:lflll._‘ and '!‘:IT'Z'!‘ I'Tl‘-.—' i
ohern By et toclimmas  mentichof with the land without being mentios |

ed. and whethor alier the lapse o1
twentsy-five vears without any use or
contribution towards t1s  repair the|
grantee of Lake has a third interes |
as a co-owner in the diteh amd that |
part of the flume awhich has not bed. |
superceeded by the new one built by
plaintifts, are questions which wa|
ne=d not determine, for they and that|
part of the judgment of ihe couit |
which gives the plaintifis the “exclu-|
sive use of the upper Twaddle Ditea
and Flume are not within the alle-
gations of the pleadings wwieh con-
tain no reference 1o the exclusive us=
of, or a third or any interest in the
diteh.
Under the assertion in  the com-
of ceriziw gams. ditchez
the court properiy de-
creed to plaintiffs the right to use the
water through either or both the
ditches running to their lands. They
would have that right in the upper
diteh if their interest in it is oniy

“by means

has given them jointly with the de-
in the lower ditch, bui
whether the grantee of Lake owns
and can assert a right to an undivi-

| #resuo

| accordingly

| absent from the .»tate, or from soma2
other cause is unable to act" :
Rule XLI provides: “When any’
distriet judge shall have entered upon
the trial or-hearing of any cauee <r
proceeding, demurrer or motion, or
made any ruling, order or decision
theérein, no other judge shall do any
act or thing in or abont said cause,

| ing mander a four inch pressure, by the
' vear 1867, which are-stated to be pricr

to anv diversion of the water by the
plaintiffs, and asserts a claim for 1>
fendant, Longabaugh, to 180 inches

| for fluming wood. lumber and iee fro—

large tracts of timb~r lands owned by
him, and for domeziic use and irsi-
gating garden on forty acres at Ophir.

It is ureed that 124 inchaes | ded one-third interest, is a question
ia more than reaunired for the irriea- | As foreign as lae ownership of tae
tion of nlaintiffs ranch and fhat this |mansion, and one which ouzht not
is esnecially so heecanse a few of their |10 be determined by the judgment :n

17045 acres of cultivated land lies | the absence of any issue or allegation
ahove the unne~ diich frem Onhir |concerning it. The defenaants spe I
Creek gnd a small portion is natura'iv | fically excepted to findiny numoer

swamrpy. The auantity of water al-|twelve in this regard.

proceeding. demurrer or:motion; Un-|  Witnesses appeared to sustain, anad
less upon written request of the judge | pthers to dispute plaintiffs‘ right as
who shall have first entered upon the | jnitiated a half century ago. and the
trial or hearing of said cause, proceed- | same is true regarding the claims of
ing demurrer or motion.* ' these defendants. The record afforas

Section 2373 of the Compiled !aws,  a glimpse of pioneer historvy at a per-
passed after section 197 of the Pra2z- | jod previous to .the admission cf this
tice Act as quoted, enacts: “The dis- State into the Union, and portrays
| trict judges of the State of Nevada | the building and decay of saw and
. shall possess equal coextensive and | quartz mills and the rise and declina
concurrent jurisdiction and power. | of towns by the banks of the streans
They shall each have power to hold | the waters of which are here in litiga-
court in any county of the Stale. tion. One witness testified that the
They shall each exercise and perform Hawkins ditch. now known as the up-
| the powers, duties and functions of | per Twaddle ditch, was completed 1a
i the court, and of Judges thereof, and | 1857, and that he turned the wator
of Judges at Chambers. Each judge|into it that year. Others stated that

,any point within the State.

sions that each judge:may direct and
coptrol the business #¥n his own dis-
trict, and shall see that it it properly
performed.* .

inherent in Judge: Curler to eéxtend
the time of filing the notice and state-
ment became econferred upon Judge

and that Judge Murphy became the
Judge in charge, endowed with the au-
thority to grant the extension without
‘the presentation of the affidavit show-
ing the absence or inability of Judge
Curler, as the rule requires before the
order can be made by a Judge not
having the business in charge.

Judge Curer's absence was presum-
ed to continug until his return was
shown and consequently Judge Mur-
phy's authority based upon that ab-
sence would -likewise continue, It is
said that under the first statute men-
tioned, the language that “the court
or judge before whem the case was
tried” may extend the time invali-
dates the order, because Judge Mur-
phy was not the judee before whom
it was tried, and that he was not the
court after he returned to Carson City,
where he made the order. In a nar
row technical senre this may be tru=,
if we do not look beyond the strict
letter of the statute. But not so if
we consider the intent and purpose of
the enactment, and construe it in the

shall have power to transact business | water was running in the ditch and
which may be done in chambers at: flume about that time. and that these
All of | were aparently in the same place and
this section is subject to the provi-| of about the same capacity as "it

We think under the minute order |and that none existed there during
and circumstances related, the power | those earlier years.

J

Murphy during the former's absence,|

f terrtiption’ exeept in 1887, 1898 and Stock Withot

present. !

On behalf of the defendant other
witnesses tectified that they were
over the ground and saw no ditch

It is unnecessary
for us to detail the conflicting portions
of the evidence. These were careful-
fully considered by the district court,
a-id for the reasons sgtated in its deci-
sion, enfarced by statements in deeds
made many years before any controv-
ersy arose, the finding that. this ditch
was constructed and a prior approp-
riation of water made through it n
1857 finds ample support. At first on
the Twaddle ranch land was plowel
for only a garden and a small piece ¢f

grain and but little hay was cut. A !

reasonahle time was allowed in whi:h
to extend and complete the use of the
water that would flow through he
ditch and the quantity of land irri-
egated was increased. The lower
Twaddle ditch was constructed from
Ophir Creek at some time prior to
1869 and runs to and irrigates the
ecastern portion ot the plaintiffs' ranch
It is shown that since that year at

lowed by the deeree seems verv lib-
eral, both for irr‘giiion and for do-
mestic nuse snd waterinr stock. En-
aineers and cthers testified that one
half and three fifths of an inch of |
water per acre wus sufficient, e
for the plaintifis, farmers from ths
vidinity varied  in‘ thefr estimates of
the amounf nedessery fropi ¢ie apd
one hal? to three and one half inches
per acre,

The evidence indicated that the
nlaintiffs had used as much water as
that awarded to them and more, and
had uniformly ' produced good grops
Much of théir'land f5 sendy with con-
siderable slope. After examining ths
soil and viewing the quantity of water
as it ran on the prémides, the cou:t
agreed ,wifh the testimony of the
plaiptiffs that that amount. was ne.-
essary, and addpted a mean bhetween
the highest - and lowest estimates.
The quantifv nf water requisite va:
ie= greatly, with the goil, seasonas,
crops, and conditions, and we cannot
say that the allowance is excessive. *

Alexander Twaddle testified that
there were times during the summer.
evidently: gshort periods after the land
had been irrigated, when it was not
necessary tp use as much as the un-
per ditch full of water. On such or-
casions and whepever it is not neei-
ed by the plaintiffs it shovld be turn-
ed to the defendants, if thev have
any beneficial use for it. and not per-
mitted to waste. It mav he implie 1
by the law, but it is better to have
decrees specify, and especially so in
this case, in view of the testimony
stated and of the perpetual injunection.
that the award of water is limited to
a beneficial use at such tlmes as it
Is needed. Gotelli v. Cardelli TPBhe
point and purpose of diversion mav
!w changed if such change does not
interefere with the prior rights.

Under the testimony of Alexander
Twaddle that the irriga{ing season
closes about the first of October, an.

least their lands have been in practi- !

cally the same state of cumtivation
and, irrigation that they were in at ths
time of the commencement of this
action;; and that dur tha rind
nlaintifts’ uséd all _ the water they
needed from Ophir Creek without in-

that sometimes hé psed ‘
somet| water a litt]
later. we thin probably thd: dcgreg'
Ishmﬂd limft  plaiuviffs” Hight for ir
| rigating purposes to October 15th
| Ehis :may _allow defendant ... Lonzu:
i baugh to flume wood a month earlier

Patents for defendants® lands lying
along the banks of Uphir Ureek were
issued to their grantors before the
passage of the Act of Congress ot
July 26, 1866 anu it is asseried that
for this- Teason a vested Common
Law ripagian right to the flow of the

watert - of Opmr Creek accrued of |
which they coult pot be deprived s
that Act If this were crue defendants
might as well be considered under
the circumstances shown to have lost
that right by acquiescence in the c¢on-
tinued diversion of the water by piain
tiffs for a period many tmes longar
than that provided by the statute of

limitations, but in this contention
counsel is in error. We do not wish
to consider seriously or at length

an argument by which it is sought to
‘have us over-rule weil reasoned de-
cisions of long standing in this anrd
other arid states, and in the Supreme
Court "of the United States, such as
jones v. Adams, Reno Samplir
Works v, Stevenson and Broder .
Water Co., declaring that this statute
was rather the volunfary recognition
of a pre-existing right to water con-
stituting_ a valid ciaim to its contin-
uel use, than the establishment of a
new one. As time passes it Letomos
motre and more apparent that the law
of ownersnip of water by prior ap-
propriation for a beneficial purpose is
essential under our climatic coniil-
tions to the general welfare, and that
the Common Law regarding the fiow
of streams which may be unnhjecu?n:
able in such localities as the Britig
Isles and the eocast of Oregon, Wash-
ington and northern California where
rains are frequent and fogs aund winds
laden with mist from the acean pre-
vail and moisten the soil, is unsuit-
able under our sunny skies where the
lands are so arid thaty irrigation 1s
required for the production of the
.crops necessary for the support and
prosperity. . of the people. Irrigation
is. the life. of our important and in-
creasing agricuitural interests which
would be strangled by the enférce-
ment of the riparian principle.

Congress is apropriating millions

: at this season when the water is low,
and allow Winters more for wateriu
Gt ‘niaterial injury ta‘"ini
L, e v :

-

£

for storage and distribution and our
Legislature have recognized the ad-

| State School fund, Dist 4 ...165

vautdges .of . ;Conserving’the water
above for use in irrigathg instead o«
! e R .3 ® 3

having it flow by lands of riparian
cwners to finally waste by ginking and
evaporating in the The Call-
fornia decisions eited {Or auppellants
ne lomgs Le  coisldered gzood
law even i the state in which they
woerdg rendered

desem

MY

1 18e recent case Gf hansas v. Unlo-
rado befors the ﬁ:lill: ne Comvt of the
Uniivd Siaies, Congressman Newiham
tesidled thar irrigancn had lod
and trebled the value of properiy in

aml kMg ounines, Calitos-
nia,, that they nad (o depart from the
doctrine of riparian rights and unde-
that doetrine it would be diflicuir o
make any future deveiopmen:: that
there has been a depagture tiom tha
prineipies laid down in Lux v. Hagzin,
becanse at thar time the valne of
water was not real zod, that the deci-
soin has been practically reversed oy
thie same court on subseqoent occa-
gions, and that the dceetrine of pricr
appropriation and 10« applieation of
water to a beneficial use is in effecc
in foree pow in that Siate. ©

We must decline to award the da-
fendants the waters of the stream a3
riparian proprieiors and patentees of
the land along its Lanks prior o
1861,

The case will be remanded for a
new trial unless toaere is [{led on toe
part of the plaituifis . within thirty
dayvs from the filing hereof, a writtea
consent that the judement be modi-
fied by Hmiting the use of the 184 n-

ches, ar 4 34-00 enme feol per secntul
ol water awairded to Jdie plaiioa )
such times as may he nesvssa- ae

the irrigation of their erops or
or for other beneficial purpozes, ba-
tween April 15 and October 15 of
ach year, aml by ailowing plaintifts
for the remainder of the (ime the 20
inches awarded to them, when necoss-
sary for their household, domestic and
stock purposes, amd by striking from
the decree the words:
fumthier o derved, adivdeed and
deereed that said plaintiffs have the
avelnsive right to use and the exelus-
ive nse of said Upper Twaddle Ditea
and Flume at all seasons of the year.®
If sueh consent is so filed the ais-
iriet court will modify the judgment
and as modified tha
judzment and decree will stand affirm-

landz
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Talbot, J. &
We eoneur: e !
Fitzgerald, C. J.
Noreros i
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Quarterly Report.
Ormsby County, Nevada. "%
Receipts. Tul
Filed Feb. 1, 1906
Balane in County Treasury at
end of last quarter....$40023 36%
County licenses......cveevss. T01 05
Gaming licenses ........... 1057 50
Liquor licenses .............310 20
Fee of Co, officers.......c... 531 4¢
Rent of county bldg......... 250 My
Poll taxes ......coc0en cacie e 620 48
1st. Instalment taxes...... 14924 21%
Special school tax.......... 1710 905
Slot machine license........282 08§
Cigarette license ............ 42
Semi-Annual Set. State Treas 531 T8
Delinquent taxes......... ...-23 80§
Sale of horse ....... I 10 v
Sale of pump.....oevuvenans 12 00
Keep of W. Bowen...... ee...45 00
Total 61,077 36%
Disbursements.
State fund ...... T ..6R92 R21f
Genergl fund.........cc00uen 2732 32
Salary fund ............ .+.2390 VO
Agl Assn. Bond Fund, Series
A, 310000 ..cciiceianinness 250 00
Agl. Assn. Bond Fund. Series
B $10000 .....iceee ver. 400 00
Co. School. Fund. Dist, 1..... 388 95
Co. School fund, Dhst. 2...... 151 20
Co. School fund Dist. 3........30 70
Co School Fund Dist. 4......24 00

State School fund, Dist. 1..2605 00
Stiate school fund, Dist 2...160 00
State School fund, dist.3 ...120 80
0n

Special building ..........5850 00
School library, No. 2......... 86 OF
Total 21,968 59Y%

Re pitulation.
Cash in Treasury October 1905

cieae. 40023 363
Receipts from Oct. 1st to Dec
30, 1905 ..21054 003
Disbursements trom Oct. 1st
to Dec 30, 1905 ........ 21968
Balonce cash in County Treas.
January 1, 1906........ 89108 77%

H. DIETERICH,

County Auditor;
Recapitulation
............ .....103 86

General fund .......... «ee 8017 0304
Salary fund ..... TR e 2725 78
Co. School fund ...... res.0248 71
Co. Schood Dist. 1, fund..7638 2213
Co. School Dist. 2, fund.....139 64
Co. School Dist. 3, fund.....190 26§
Co. School Dist. 3, tund.....425 45
State Scheol Dist. 1, fund...1608 0§
State School Dist. 2, fund.....77 51
State School Dist. 3, fund...371 3%
State School Dist. 3, fund...371 3%
State School Dist 4, fund...... 19 23
Agl. Assn., Fund A......... 680 82i4
Agl. Assn Fund, B............ 86 86
Agl. Assn Fund Special...1918 94
Ce. School Dist. fund - special

R

I

59'%

State fund

..108 4
Co School Dist. fund 3, library
..5 G
fund 4, library
P
39108 Ti%
H. B. VAN ETTEN
County Treasurar

.......... sas s s e s E R

Ce. Schoel Dist

% 3 A




